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- 7T ORIGIRAL

[LED

5“""“}% QURT, OF CALIEORNIA

AN 11 20M
W, SALDANA

SUPERIOR COURT OF THE STATE OF CALIFORNIA

COUNTY OF RIVERSIDE
TRE PROPLE OF THE STATE OF Case No. Pt b
CALIFORNIA,
[PROPOSED] FINAL JUDGMENT
Plaintiff, | INCLUDING PERMANENT
INFUNCTION
V.
BIOELEMENTS, INC,,

Defendant.

The People of the State of Californie (“California’™), plaintiff, appeanng th.tough Edraund
G. Brown JIr., Attorney General of California, by Deputy Attommey General Jonathen M.
Eisenberg, anci- Bioelements, Inc. (“Bioelements™), defendant, appearing through its counsel,
Ourick, Herrington, & Suteliffe LLP, by Lisa Tenorio-Kutzkey,‘ have consented to the entry of this
Final J udément Including P ermanent Injunction Chereinafter, the “Judgment*). ‘

This Judgment i; entered without any taking of evidence or proof, and without any
adjudication of any issue-of fact or law. T]:ds Judgment does not constitute evidsnce of or any
admission by Bioelements regarditig any issue of faot or law alleged in the complaint in this
matter. This Judgment and the accompanying stipulation for entry of final judgment constitute
the complete, final, and exclusive agreement between California and Bioelements resolving this

matter, and superseds any prior oral or written agreement between these parties,
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California and Bicelsments having approved this Tudgment as to form and content and
having waived their xights of appeal,
IT 1S HEREBY ORDERED THAT:
1. This Court has jurisdiction over California and Bioelements and the subject matter
of this lawsuit, and venue for this matter is proper in this Court.
2. This Judgment’s injunctive provisions, stated in parsgrapl 3, infra, shall apply to
and covex: l
5. Bioclewients, a5 wlcll as its agents, ¢mploycc§, officers, dircctors, owners,
representatives, pertners, successors, agsigns, and all entities or persons acting in
concert with them and/or under Bloelements's ditect or indirect contral
(collectively, the “Bnjoined Parties”); and ‘ |
b, All articles, aﬁicles of commerce, artj.t:le& of consumption, articles of merchandise,
artioles of produce, articles ofﬂtrade, articles of use, commodities, cormodities c;f
comtneree, eommodities of merchandise, cotnmadities of pfoduce, gocdﬂ,
mercha.nd'ise, produce, products, or frabsportation:
i.  Developed, manufactured, packaged, marketed, or distributed by the
Enjoined Patties, individually, collectively, or in any subset of the
_ collective group; and/or ' -
i, Bearing (by the Enjoined Parties, individually, collectively, or in any
subset of the collective group under), or being marketed by the Enjoined
Parties, mdividua;lly, collectively, or in any subset of the collective grdup
under, the brand name or trademark BIOELEMENTS (by ltself or as part
ofa rj}ulti-word brand name or trademark), as well as any brand name ox
trademark containing the multi-letter combinssions “bie” or “elements”
 (collectively, the “Subject Bioelements Products™).
3. Under Business & Professions Code sections 16750'. 16754.5, and 17203, the
Enjoined Parties (individually, collectively, or in any subset of the collective group), are

permanently enjoined and restrained from.:
' 2
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a. Maling with any third party, inoluding but not limited to an independent

contractor of any type, any contract, obligation, or agresment, oral or wriiten, to
“increage the prive of merchandise or any commodity” (Bus. & Prof. Code

§16720(=)), relating to one or more c;f the Subject Bioelements Produots,

. Maleing with any third party, including but not limited to an independent

contractor of 4uy type, any agreement or conttact, orel or written, “to fix at any
standard or figure, whereby its price to the publio or consumer shall be in any
manner controlled or established, any article or commcrdify of merchandise,
produce, or corperce intended for sale, barter, use or consumption. in this State”
(Bus. & Prof. Code §16720(d)), relating to one or more of the Subject Bioelements

Products,

. For any of ths Subject Bioslements Products, “[mjak{ing] or enter{ing] into ot

execut[ing] or carry[ing] out any contracts, obligations, ox agreements of any Icmﬂ

or deseription [including oral or written], by which [any Enjoined Bioclements

Entity and any third party, inoluding but not inited to an independent contractor

.of any type] 4o all or any or auy combination of the following:

R Binﬁ themgelves nat to sell, dispose of or transport aﬁy article or any
commodity or any arlticle of trade, nse, merchandise, commetee or
consuanption below a common standard figure, or fixed value[;]

il. Agresin any shaorer 10 keep the price of such :-:;réicle, commodity or
i:ransportation at a fixed or graduated figure[;]

iil. Establish or seftle the price of any article, cominodity or trausportation
between them or themselves and others, so as ditectly or indirectly to
preclude a fres and unyestricted competition smong themselves, or any
purchasers or consumers in the sale or transportation of any such srticle or
comtiredityl: aud/or]

iv. Agree to pool, combine or directly or indirectly unite any interests that they

may have connected with the sale or transportation of any such article or
3 .
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comtuodity, that its price might in any manner be affected.” (Bus, & Prof.
Code §16720(c).)
4, To ensure compliance with this Judgment’s injunative provistons, stated in
paragraph 3, supra, Bioelements shall do the following:
8. Within ten calenda'r days of the entry of this Judgment, Ifiiim;l&ments shall provide
a copy of this Judgment to sach curent Bioelerents director and officer, as well
as any ourent Bioelements employee whose job responsibilities have ever
included calculating, deterraining, establishing, estimating, monitoring, or setting
retail prices for any Bioelemnents products. Thereafter, within two weeks of the
provision of said copies of this Tudgment to the above-mentioned peop!:e, a
Bioelements 1iirect.<)r, officer, or attormey shall do the following:
1. Prepare a declaration under penalty of petjury under the laws of the State
of California stating, “Bioelements has complied in full with the
requirements of paragraph 4(g) of the final judgment in Pegple v.

Bioelements, Ine.” (with no other verbiage contradicting same); and

il, Have that declaration delivered (by personal mesesenger or U.S; mail) to
Tonathan M. Eisenberg, o/o Office of the Attorney General, 300 South
Spring St., Ste. 1702, Los Angeles, CA 90013,

b, Within two weels of the entry of this Judgment, Bioclements shall send written
correspondence to each entity that, since January 1, 2009, made any agreement
with Bioelements so maintain in any manner resale prices established or set by
Bioclements for any Bioelements products, with each plece of said correspondence
stating, “This letier is to imfo\:m you that Bioelements is irmmediately, unilaterally
disavowing all parts of Bit)ei.ements’s distributor or resale agrecment with you that
purportedly obligated you to maintain certain resale prices for Bioslements

| products. As far as Bioelements is concerned, you do not have an agreer;:lent with
_ Bioelernents to maintain any resale prices for Bioelernents products” (with no

other verbiage contradicting same). Eech picce of said coxrespondence shall be on
4 .
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15, 2011; however, nothing in the foregoing shell limit Bioelements's ability to pay said civil

" designated forthe exclusive use of the Office of the Attorney General for the investigation and

]

Bioclements latterhead, signed Ey g divector or officer of Bioelewents, addressed
to the last knowm U,S. mall address of the recipient entity, and delivered by U.S.
mail, return receipt requesied. Thereafter, within two weeks of the delivary of all
said pieces of correspondence to the above-mentioned entities, as confimmed by the
retuen receipls (to be maintained by Bioelements), a Bioslements director, officer,
or attomey' shall do the following: ‘
i. Prepure a declaration under penalty of petfury under the lawsof the State
of Celifornia stating, “Bicelements has complied in fil] with the °
requirements of parageaph 4(b) of the final judgment in People v.
Bioelements, Ihe.” (with no other verbiage contredioting same); and
fi. Have that declaration delivered fby persongl messenger or U.8. mail) to
JonathanM. Eigenberg, Deputy Attorney Genera, ¢/o Office of the
Attr;::ney General, 300 South Spring St., 8te. 1702, Los Angeles, CA
90013, | '
5. Upon entry of this Judgment, Bioelements shall pay to California the sum of
$15,000 as civil penalties wnder Business & Professions Code section 17206, Said &ivil penaliies
shall be paid by Bioclements iwequal installments of $7,500 due on January 15, 2011, and July

penalties prior to these dates. - _

6..  Upon entry of this Tudgment, Bioelements shall pay to Califormia the sum of
$36,000 for the costs of the investigation in this matter, attorney fees, and other expenses, under
Business & Professions Code SE‘::tion 16750, Sald costs, attorney faes, and other ﬁxpens.és shall’
be peid by Bivelements in equel instaliments of $18,000 due on January 15, 2011, and July 15,
2011; however, nothing in the foregoing shall limit Bioclements's ability to pay seid couts,

attorney fees and othey expensos prior to these dates, These attorney-fres/costs payments are

prosecution of antitrist violations, and for consumer education and outreach.

7. The sums of money deseribed in paragraphs 5 and 6, supra, shall be paid by
5
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certified checks made payable to “California Attomey General’s Offics” and delivered prompily

(by personal messenger or ¢vernight courier) to Jonathan M. Bisenbers, Deputy Attorney '

| General, ¢/o Office of the Attorney General, 300 South Spring St., Ste. 1702, Los Angeles, CA

90013,

8. The payments required by this udgm'ent are not dischargeable in bankruptcy.

S This Judgment fully and finally resolves only those matters specifically set forth in
the allegations of the comiplaint in this lawsuit, for conduct that ocourred before entry of this
Judgment. '

10.  Nothing in this Judgment shall be construed to relieve Bioelements of its
obligatians to coxaply, or to prohibit Bicelements from complying, with all applicable local, state,
and federal laws, regulationy, or rules, ot to permit Bioclements to engage in any acts or practices
prohibited by any applicable local, state, or federal law, regulation, or nule.

11, This Court shall retain jurisdiction over this matter for purposes of enabling
California or Bioeleﬁcnts to apoly to the Court ;lf. gy time for fiurther directions or orders ag may
be necessary or appropriate for the copsttuction or carrying out of this Judgment, for modification
of any of the injuhctive provisicns of this Judgment, for enforcement of or compliance with thié
Judgment, and/or for the punishment of any violation of this Judgment.

12,  This Judgment s!lal} be binding and effective immedistely upon entry by the Clerk
of this Court, and the Clerk is ordered to entex this judgment forthwith, '

Dated: | } I L) ] ! Judge Harold W, [opp

l Superior Cowrt Tudge

SF2010200575
Dooument in ProLaw
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